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= LIFE, HEALTH AND ACCIDENT CASES 
ti- = ; See Note as Premium Payment.—The insured was negligent in failing 
he a a to read the conditions of a premium extension note before signing 
er Sean CE same and the court should have sustained the insurer’s demurrer 
d- Suara a to the beneficiary’s claim that the insurer was estopped to deny 
zh y eS = that the note was a payment of the premium (Patten v. Santa Fe 
ce sa Natl. Life Ins. Co., N. M. Supreme Ct., {[ 503,377). 
ed oy eer Arrears of Union Member.—No death benefits were recoverable for 
nal SEERA the death of a union member who, although not in arrears at the 
She ga a time of his death, had been in arrears for more than two months 
us § Sane at a time during the preceding year (Dalton v. Dritras et al., N. Y. 
ae Ser Ct. of App., 503,379). 
ce sana Burden of Proof of Suicide.—Evidence that insured was worried finan- 
13 SSH cially, that he was a victim of unrequited love, that he lived a 
o> ae reckless life and that he often threatened to end it all, was suf- 
ata ficient to overcome the presumption against suicide when the 
. Please Route to: pea insured was found dead in a parked car on the desert, and, since 
= ean the policy contained a clause against self-destruction, the bene- 
he Ge ficiary’s action was dismissed (New York Life Ins. Co. v. Hunter, 
al . ae Ariz. Supreme Ct., J 503,382). 
ise , Delay in Acting on Application—An insurance company was not 
D., 5 answerable in tort for the negligent delay in acting upon an appli- 
cation for insurance, the court ruling that there was no duty to 
= act promptly and that to impose liability would be to engage in 
ily . judicial legislation (Miller, Spec. Admx. v. Hanson et al., S. D. 
Supreme Ct., 503,378). 
the Refusal to Accept Policy with Aviation Rider.—The beneficiary of a 
140 party who was fatally burned at his place of employment and who 
ux, had, several days before the accident, refused to accept a policy 
Rae of insurance because it contained an aviation rider was not en- 
on eae titled to recovery under the policy since there was no accepted 
1 of Sa a and completed contract at the time of his death (Brouster v. John 
vith te Hancock Mutual Life Ins. Co., St. Louis Ct. of App., Mo., J 503,383). 
jent Trust upon Proceeds of Policy.—The insured’s wife, who received the 
“uck proceeds of a life insurance policy after the insured had agreed to 
t he continue plaintiff as beneficiary in consideration for the payment 
ll or of premiums, was held to have received the proceeds of the policy 
exas as constructive trustee for plaintiff (Mass. Linotyping Corp. v. 
Fielding, Mass. Supreme Jud. Ct., § 503,380). 
nter- Proof of Disability—In an action to cancel a policy on the ground of 
lece- fraudulent concealment of syphilis, proof of disability papers con- 
ered taining a doctor’s certificate stating that he had treated the insured 
f the : for the disease prior to the issuance of the policy were not admissible 
1 had Ses as admissions on the insured’s part since they were furnished by 
was the wife, the insured having been committed to an institution 
iduct (Metropolitan Life Ins. Co. v. Ryan et ux., St. Louis Ct. of App., 
App., see Mo., 7 503,381). 

(Paramour as Beneficiary.—A regular life insurance policy issued to 
ether a man upon his own life and in favor of his paramour, where she 
n for was designated by name, although the words “whose relationship 
n an to me is that of wife’ were added, was payable to the paramour 
a rather than the insured’s lawful wife (Quinton, Adm. v. Millican 


: et al., Ga. Supreme Ct., J 503,384). 
train 
R.R. 


Printed in U. S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year, $10; with full-text reports and bound volumes, 
$45 per year for each selective unit; single copy of weekly number, 25 cents. Entered as 
second class matter January 25, 1939, at the post office at Chicago, Illinois, under the 


Act of March 3, 1879. Copyright 1943 by Commerce Clearing House, Inc. All rights 
reserved, 





THE INSURANCE LAW JOURNAL 


July 1, 1943 


| STARRED A ATER ON SH ni ARR AREA RAR RR SNR A > SRR SN "0 PR eR 


% NEGLIGENCE * 
(Other than Automobile) 


Foreign Substance in Drink.—Plaintiff’s action in tort for breach 
of duty by defendant in selling a soft drink which contained 
decomposed insects was barred by the Kentucky statute of 
limitations applicable to actions in tort, and not that appli- 
cable to actions in assumpsit (Finck v. Albers Super Markets, 


Inc., U. S. C. C. A., 6th C., 7 404,143). 


Fall on Ice.—The city was liable for injuries sustained by plain- 
tiff in a fall on ice formed on her property when the city 
negligently permitted water to flow upon plaintiff's premises, 
while flushing a hydrant, with knowledge of the probability 
of its freezing (Kirkegaard v. City of Sioux Falls, S. D. 
Supreme Ct., § 404,144). 


Window Ventilator Falling on Passerby.—A passerby, injured 
by a window ventilator falling on her, recovered from the 
owner of the building; the owner has a duty to discover and 
eliminate dangerous conditions created by occupants of the 
building (Washington Loan and Trust Co., Inc., Trustee v. 
Hickey, U. S. Ct. of App., D. C., 7 404,145). 

Landlord and Tenant.—A tenant recovered for injuries sus- 
tained when she fell on an icy common stairway; the land- 
lord had undertaken, for a consideration, to keep the stairway 


clean (Hebb v. Gould, Mass. Supreme Jud. Ct., 404,148). 


Railroad’s Liability —Plaintiff was denied recovery for injuries 
sustained by a fall into a basement entrance of defendant’s 
railroad station; there can be no presumption of negligence 
on the part of a carrier of passengers, in the absence of evi- 
dence as to the cause of the injury (McKeehan, etc. v. Louis- 
ville & Nashville R. R. Co., Ky. Ct. of App., J 404,147). 


Fall in Excavation in Street.—Plaintiff was denied recovery for 
injuries sustained by his fall into an excavation because of 
his contributory negligence in standing too near the edge of 
the hole, knowing that the ground surrounding it was in a 
softened condition (United Gas Corp. v. Crawford, Tex. 
Supreme Ct., J 404,146). 


Stores and Shops.—A customer was denied recovery for in- 
juries sustained in a fall down the stairway of defendant’s 
store; an inviter does not owe an invitee the duty to imme- 
diately remove every deposit of snow (Parsons v. H. L. 
Green Co., Inc., lowa Supreme Ct., 7 404,142). Slippery 
Metal Step.—A customer was allowed recovery for injuries 
sustained as a result of a fall on a metal step, which had 
been worn smooth and polished, as she was leaving defend- 
ant’s market (Corcoran v. United Markets Inc., Mass. Supreme 
Jud. Ct., § 404,149). 


% AUTOMOBILE * 


Insurance Question.—Since the insured’s passengers, who had 
been carried to and from work for five years, at intervals 
paid for gasoline, consideration was given for the carriage pro- 


vided, and the insurer was not liable under the policy 
(Standard Accident Ins. Co. v. Cloutier et al., N. H. Supreme 
Ct., | 707,690). 


Pedestrians Injured.—The court reversed judgment for inju- 
ries sustained by a minor when he was struck by an auto- 
mobile driven by a “free lance” salesman of the defendant 
corporation on the ground that the corporation had no 
right of control over the salesman’s manner of driving his 
brother’s automobile (Rabenovets v. Crossland, etc., et all.; 
Consolidated Home Equipment Corp. v. Same, U. S. Ct. of 
App., D. C., 707,684). Circumstantial Evidence.—In an 
action for the wrongful death of a pedestrian struck and killed 
as she crossed a street by defendant’s truck, the trial court 
erred in directing a verdict for defendant, since the circum- 
stantial evidence presented was sufficient to take the question 
of the driver’s negligence to the jury (Hayes v. Stunkard, 
Iowa Supreme Ct., § 707,699). Backing Truck Striking 
Pedestrian from Rear.—An administrator recovered for the 
death of his decedent, who was struck from the rear by 
defendants’ backing truck, as he walked in the lane cus- 
tomarily used by trucks backing in towards the concrete 
mixer (Beard et al. v. Bryant, Admr., W. Va. Supreme Ct. of 
App., { 707,691). Mistake of Judgment.—Plaintiff’s mistake 


of judgment in thinking that defendant’s automobile was 
700 feet away as she started to cross a street at night was 
not such as would warrant a finding by the court that she 
was contributorily negligent as a matter of law (MacKelvie 
v. Rice, N. H. Supreme Ct., 7 707,688). 

Crossing Street After Alighting from Bus.—Defendant’s statu- 
tory violation in failing to stop as he approached a bus could 
have been the cause of the death of the boy who was struck 
by defendant’s car as he crossed the street after alighting 
from the bus; however, because of an erroneous instruction 
a new trial was ordered (Manor, Admr. v. Gagnon, N. H. 
Supreme Ct., | 707,689). 


Railroads’ Liability—Since the State Highway Department 
had assumed the maintenance of the route and the work of 
removing snow from a railroad bridge, the railroad was 
freed from the duty to remove snow and its exception to a 
contrary instruction was sustained (Calley v. Boston & Maine 
R. R., N. H. Supreme Ct., 707,697). Contributory Negli- 
gence.—The decedent was contributorily negligent in failing 
to stop, look and listen at the railroad crossing and there 
was not sufficient time for the engineer to have signalled 
as required by statute after he saw the truck, therefore, the 
trial court erred in denying the railroad’s motion for a 
directed verdict (Cincinnati, New Orleans & Texas Pacific 
Ry. Co. v. Wilson’s Admr., Ky. Ct. of App., J 707,696). 


Individual Liability of School Board Members.—The school 
board members’ failure to require the school bus operator, 
who was insolvent, to carry liability insurance was a breach 
of a ministerial duty required by statute, and was the proper 
basis of a cause of action against the individual members of 
the board (Bronaugh, Admx. v. Murray et al., Ky. Ct. of 
App., {| 707,695). 


Imputed Negligence.—The contributory negligence of the hus- 
band, who was driving and who was a co-owner of the car 
with the wife, could not be imputed to the wife, who was 
riding in the vehicle, either under the common law or the 
safety responsibility act in her action against a third party 
(Christensen v. Hennepin Transportation Co., Minn. Supreme 
Ct., 707,693). 


Truck Backing into Tractor Which Pulled It from Ditch— 
Plaintiff recovered for injuries sustained when the defend- 
ant’s truck, which he had just pulled from a ditch with his 
tractor, was backed into the tractor and broke the driver’s 
seat, pinning plaintiff between the seat and the steering wheel 
(Walton v. Light, W. Va. Supreme Ct. of App., {| 707,692). 


Rear End Collision.—There was evidence sufficient to support 
the finding of the court that decedent’s death was caused by 
the rear end collision with defendant’s car where the testi- 
mony showed there was a progressive course of deteriora- 
tion of vigor and strength from the time of the accident to 
his death (Neal v. Spencer, et al., Va. Supreme Ct. of App., 
{| 707,686). 

Over Center Line.—Plaintiff did not recover for personal in- 
juries sustained when the automobile in which he was riding 
collided with the side of an approaching tractor-trailer truck, 
since the jury accepted defendants’ version that the car was 
over the center line of the highway (Reid v. Boward, ta. 
Boward Truck Line, et al., Va. Supreme Ct. of App., | 707,687). 


Guests or Occupants.—Plaintiff was allowed recovery for in- 
juries sustained when the car, in which she was a passenger, 
skidded off the road while her husband, at the request of 
defendants, was driving it; the marital relationship did not 
extend the relationship of principal and agent, existing be- 
tween plaintiff's husband and the defendants, to plaintiff and 
her husband (Darian v. McGrath et al., Minn. Supreme Ct, 
1 707,685). 


Evidence.—Where a plea of guilty to a criminal charge is intro- 
duced as an admission, it may be met by evidence of reasons 
for so pleading which will tend to show the plea to have 
been consistent with actual innocence (Rosenblatt et al., 
Admrs. v. Percy, Mass. Supreme Jud. Ct., 707,694). 


Remittitur.—Since the items considered by the jury in assessing 
damages which should not have been considered were fixed 
at a definite amount, the court affirmed the order of a remit- 
titur reducing the amount of the judgment by said fixed 
sum (Craft v. Myers, lowa Supreme Ct., J 707,698). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 





